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Decision

Guess fined €40 million

The European Commission has fined the clothing 
company Guess approximately €40 million for 
restricting retailers from online advertising and 
selling cross-border to consumers in other  
Member States.

Guess’ distribution agreements restricted authorised 
retailers from:

1. using the Guess brand names and trademarks  
for the purposes of online search advertising

2. selling online without a specific authorisation 
from Guess, which was not based on any 
specified quality criteria

3. selling to consumers located outside the 
authorised retailers’ allocated territories

4. cross-selling among authorised wholesalers  
and retailers

5. independently deciding on the retail price

As Guess co-operated with the Commission, 
beyond its legal obligation to do so, the Commission 
granted Guess a 50% fine reduction.

News (Ireland)

36% increase in merger notifications to  
the CCPC

The CCPC’s Mergers and Acquisitions Report 
for 2018 notes that the number of mergers and 
acquisitions notified to the CCPC increased by  
36% in 2018.

Some of the key highlights contained in the report 
are as follows:

 – 98 mergers were notified to the CCPC

 – five mergers required formal commitments. 
The commitments in four of these mergers 
related to the potential exchanges of confidential 
information 
 

 – there was a significant increase in the number of 
extended Phase 1 and Phase 2 investigations. 14 
notifications required an extended Phase 1 review, 
three of which required a Phase 2 investigation.  
In 2017, there were no Phase 2 investigations

 – real estate was the most prominent sector 
(compared to the motor fuel sector in 2017)

 – for non-extended Phase 1 investigations, the 
CCPC took an average of 24 working days to 
issue a determination which is the same average 
timeframe as in 2017

Phase 2 investigation of Berendsen (Elis)/Kings 
Laundry merger

The CCPC has decided to carry out a Phase 2 
investigation into the proposed acquisition of Kings 
Laundry Limited by Berendsen Ireland Limited.

Kings Laundry Limited provides linen rental and 
maintenance services to customers throughout  
the State.

In the State, Berendsen provides rental and 
maintenance of workwear, linen, mops, mats, 
workwear for organisations operating cleanrooms 
(for example pharmaceuticals) and provision of 
washroom services (for example toilet paper, soap 
dispensers and hand sanitizer).

Phase 2 investigation of LN-Gaiety/MCD 
Productions merger

The CCPC has decided to carry out a Phase 2 
investigation in relation to the proposed acquisition 
of MCD Productions Unlimited Company by LN-
Gaiety Holdings Limited.

MCD is primarily a promoter of live music events in 
Ireland, including two music festivals – Longitude 
and Vital.

LN-Gaiety is a joint venture between Live Nation 
(Music) UK Limited and Gaiety Investments and its 
business activities are focused on the operation of 
music festivals and venues, primarily in the UK but 
includes ownership of the Electric Picnic music 
festival in Ireland.
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Live Nation (Music) UK Limited is ultimately owned and 
controlled by Live Nation Entertainment Inc., a global 
entertainment company and owner of Ticketmaster Unlimited 
Company, Ireland’s largest ticketing agent. Live Nation 
Entertainment Inc. also owns and operates the 3Arena, 
operates the Bord Gais Energy Theatre and manages venues, 
including the Gaiety and Olympia theatres.

Potential anti-competitive conduct by the Restaurants 
Association of Ireland

The CCPC has commenced a civil competition law 
investigation into the conduct of the Restaurants Association 
of Ireland.

In January 2018, the CCPC became aware of public 
statements made by the RAI, stating that the association had 
written to its members and recommended the introduction  
of booking policies, including obtaining non-refundable 
deposits from customers to counteract ‘no show’ bookings, 
and suggesting a deposit amount that should be sought  
from customers.

Under competition law, a trade association must not attempt 
to co-ordinate the conduct of its members, for example, 
by advising, recommending or suggesting to its members 
the terms and conditions under which a service should be 
provided, or the price that should be charged.

State Aid

Nike under investigation

The Commission has opened an investigation to assess 
whether tax rulings granted by the Netherlands to Nike 
may have given the company an unfair advantage over its 
competitors, in breach of EU State Aid rules.

The Commission’s investigation concerns the tax treatment 
of two Nike group companies based in the Netherlands, 
Nike European Operations Netherlands BV and Converse 
Netherlands BV, which obtained licences to use intellectual 
property rights relating to Nike and Converse products in 
the EMEA region, in exchange for a tax-deductible royalty 
payment, from two Nike group entities, which are currently 
Dutch entities that are ‘transparent’ for tax purposes (ie, not 
taxable in the Netherlands). 

The Commission is concerned that the royalty payments 
endorsed by the tax rulings may not reflect the economic 
reality, as they appear to be greater than what would have 
been agreed between unrelated entities.

Merger determination

Alphabet /South Bank House & the Warehouse

This proposed transaction involved the acquisition of two 
commercial properties known as South Bank House and the 
Warehouse, Barrow Street, Dublin 4 by Google Ireland Limited. 

Google Ireland owns commercial office property in the State, 
the majority of which is used for its own purposes and located 
on Barrow Street, Dublin 4.

The CCPC analysed the effects of the proposed transaction 
based on the narrowest possible relevant product and 
geographic market, namely the market for the supply  
of rentable commercial office property in the Greater  
Dublin Area.

In the end, the CCPC decided that the proposed transaction 
would not substantially lessen competition in any market for 
goods or services in the State. 

Practice note

EU merger notifications and fines

The Commission may impose the following fines in relation  
to EU merger notifications:

 – fines not exceeding 1% of the aggregate turnover of an 
undertaking concerned where, intentionally or negligently, 
the relevant undertaking supplies incorrect or misleading 
information to the Commission

 – fines not exceeding 10% of the aggregate turnover of an 
undertaking concerned where, intentionally or negligently,  
a party fails to notify a concentration prior to its 
implementation
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